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Summary Title:  840 Kipling Street: Request for Hearing on Variance 

Title: PUBLIC HEARING / QUASI-JUDICIAL. 840 Kipling Street [18PLN-
00185]: Recommendation on a Variance to allow (1) a Second-
Story Addition to a Historic Home on a Substandard, Irregular 
Lot, and (2) an Extension of a Noncomplying Wall That 
Encroaches Into a Side Setback. Environmental Assessment: 
Exempt from CEQA in Accordance with CEQA Guidelines 
Section 15301 (Additions to Existing Structure).  Zoning 
District: R-2 (Two Family Residential). For More Information 
Contact the Project Planner Christy Fong at cfong@m-group.us 

From: Jonathan Lait 
 

Recommendation 
The Planning and Transportation Commission (PTC) recommend that the City Council approve the 
requested Variance for 840 Kipling Street, for: 

• a second-story addition to the historic resource on a substandard, irregular R-2 zoned lot, and  

• a six-foot extension of the noncomplying wall, which currently encroaches 2’-6” into the 
required six-foot side yard setback, to provide additional first floor and basement level floor 
area  

 
Report Summary 
This report is to support the Planning and Transportation Commission’s review and recommendation of 
a Variance for two-story, single-family home on a substandard, R-2 zoned lot.  The project site is located 
within the boundaries of the South of Forest Area I Coordinated Area Plan (SOFA I).  The Director 
tentatively approved the application for a Variance and the Individual Review (IR) application.  
Subsequently, a representative of the neighboring property at 441 Channing Avenue requested a 
hearing on both applications. The PTC is the reviewing body for Variances for which a hearing has been 
requested after the Director has issued a tentative decision.  The Variance will now be acted on by the 
City Council, following the Commission’s review and recommendation.   
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In a separate action, the Individual Review (IR) application will be discussed at a Director’s Hearing, 
followed by a separate Director’s decision that is appealable to Council.  If the Director’s decision on the 
IR is appealed, both the IR and Variance would be placed on the Council’s consent calendar. If three 
Council members vote to remove the project from the consent calendar, the Council will have the 
opportunity to hear the appeal of the IR and Variance on a new noticed hearing. 

 
Background 
Process History 
Martin Bernstein, the applicant representing the property owners, submitted applications for Individual 
Review and a Variance on June 6, 2018. The property owners reside in the existing single-story, single 
family residence located on a substandard R-2 zoned lot.  The proposed project includes: 

• exterior alterations,  

• expansion of the basement and first floor at the rear, and  

• second floor addition.  
 
The requested variance is for: 

• a second-floor addition to a one-story home on a substandard, irregular lot, and 

• an approximately six-foot extension of an existing noncomplying wall, which encroaches 2’-6” 
into the required six-foot side yard setback. 

 
In 1998, the Historic Resources Board (HRB) determined the existing residence was eligible as a 
‘contributing residence’. More recently, the HRB reviewed the project on February 14, 20191 and 
December 12, 20192. The HRB found the project, as conditioned, is consistent with all ten Secretary of 
Interior’s Standards for Rehabilitation (SOI standards).   
 
City staff determined the project conforms with all applicable zoning and municipal code requirements, 
including the Single-Family Individual Review Guidelines and the Variance regulations set forth in the 
Palo Alto Municipal Code (PAMC) Chapter 18.76.030. The Director of Planning and Development 
Services (Director) tentatively approved the project applications on January 15, 2020 (Attachment D). 
The Director’s determination was based upon a review of all information contained in the project file, 
which included six neighbor letters received during the review process (Attachment C).  
 
On January 23, 2020, the City received the hearing request from a representative of the neighboring 
property at 441 Channing Avenue. In addition to requesting a PTC hearing of the Variance, the requestor 
seeks a Director’s Hearing of the Individual Review application. The Director’s Hearing date is set for 
March 5, 2020. The Director’s Hearing will be an opportunity to review the project’s consistency with 
the five Individual Review Guidelines.  

 
Project Description 
The property is developed with a 1,192 square floor (sf), single-story, single-family residence and a 
detached garage containing 336 sf of floor area. The main residence is a one-story bungalow with an 

 
1 February 14, 2019 HRB staff report can be found at this link: 
https://www.cityofpaloalto.org/civicax/filebank/documents/68958 
2 December 12, 2019 HRB staff report can be found at this link:   
https://www.cityofpaloalto.org/civicax/filebank/documents/74373 

https://www.cityofpaloalto.org/civicax/filebank/documents/68958
https://www.cityofpaloalto.org/civicax/filebank/documents/74373
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attic, constructed in 1912. The residence is located on a substandard R-2 zoned lot. The home is a 
noncomplying facility, due to the 2’-6” encroachment into the right-side yard setback.  
 
The applicant requested Individual Review and Variance approvals for: 

• a 184 sf ground floor addition at the rear part of the main residence,  

• a 397 sf partial basement beneath the rear addition, and  

• a 489 sf second floor addition.  
 

Along with the proposed additions, the applicant proposes modifications to existing windows and doors 
for all exterior walls of the building.  
 
The main residence was designed with Craftsman style influence. The applicant proposes: 

• composition asphalt roofing, to match the existing roofing, 

• new exterior wood siding, with a similar profile as the existing siding, 

• windows at the additions, comprised of aluminum-clad wood with simulated divided lites, with 
double-hung or awning sashes.  

 
Requested Entitlements, Findings and Purview:  
The PTC's purview is limited to review of and recommendation regarding the Variance request to allow: 

(1) A second-story addition with a height of 26 feet 8 ¼ inches on a substandard lot, on which 
development is limited to one habitable floor with a maximum height of 17 feet, and 

(2) An approximately 6’-4” horizontal extension to the existing noncomplying first floor and 
basement walls on the west elevation that encroaches 2’-6” into the required six-foot, right-side 
yard setback.  

 
The Commissioners’ comments and recommendation on this application should be specifically related to 
the variance request – the second story/height and side yard setback variance. Recommendations made 
by the PTC will be forwarded to the City Council for final action. 
 
The process for evaluating a Variance is set forth in PAMC Chapter 18.76.030. A Variance is intended to 
provide a way for a site with special physical constraints to be used in ways similar to other sites in the 
same vicinity and zoning district.  Variances provide a way to grant relief from strict application of the 
zoning regulations.  Strict application of codes can subject development of a site to substantial 
hardships, constraints, or practical difficulties that do not normally arise on other sites in the same 
vicinity and zoning district. Variance applications are evaluated to specific findings. All findings must be 
made in the affirmative to approve the project.  
 
Additionally, the project also requires review and approval for the following application types not 
subject to PTC review: 

- Single Family Individual Review: For the construction of a new second story in the R-2 zone 
district.  

- Historic Review: For project involving exterior alteration and modifications of identified historic 
resources.   

 
Analysis  
Neighborhood Setting  
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The project site is surrounded by single-
family, low-density and multi-family 
residential uses (Attachment A). The 
areas north and west of the site are zoned 
R-2 and areas to the east are zoned DHS 
(Detached Housing on Small Lots). The lot 
to the west of this residence is 836 Kipling 
Street, also a substandard lot. It contains 
a smaller one-story home constructed in 
approximately 1916. The lot at 441 
Channing Avenue to the east of this site is 
larger and contains two units: a two-story 
single-family residence and a single-story 
accessory dwelling unit. The location map 
shows the project site’s irregular shape 
and location. 
 
The block in which the site is located has a variation of lot sizes, widths, and depths. Most of the 
substandard lots found on this block have a lot width of 25 feet and the lot areas are ranging from 
approximately 1,970 sf to 2,840 sf, where the remaining properties on this block have a consistent lot 
width of 50 feet and consistent lot area of 5,625 sf.  
 
Site Information 
The subject property has a non-rectangular shape with a lot width of 39 feet 6 inches and lot area of 
4,893 sf, which is unique to the general lot pattern found in the block. The subject property is 
substandard as it does not meet the minimum lot requirements in the R-2 zone district.  The lot area is 
less than 4,980 square feet (83% of the minimum lot area of 6,000 square feet in R-2 zone) and the lot 
width is less than 50 feet, which make the subject property a substandard lot.  
 
Two protected redwood trees are found on the property and in the vicinity of the subject property. One 
additional Redwood tree was located on the property of 836 Kipling Street, prior to removal in 2018. 
The two protected trees have diameters of 42 inches and 26 inches are located near the rear property 
line, at 840 Kipling Street. These trees share a tree protection zone (TPZ) of 35 feet in radius and limit 
development on approximately 530 sf of the 2,268 sf buildable area on the subject property.  
 
The required covered parking space for the main dwelling is located at the rear part of the lot in an 
existing one-car detached garage. The project will continue to utilize a 1’-6” by 75-foot easement area, 
granted by SummerHill Channing LLC along the left property line to access this rear detached garage.  
This easement area allows the fence of the subject property to extend beyond the legal property lines. 
The sole purpose of this easement is to grant access. The easement area is not considered as part of the 
subject lot in the review of the variance applications.  
 
Consistency with the Comprehensive Plan, Area Plans and Guidelines3 
The proposed site plan is found sensitive to the surrounding landscape and will minimize impact to the 
two protected trees on site (Policy N-2.9, N-2.10). A one-story structure is located immediately adjacent 

 
3 The Palo Alto Comprehensive Plan is available online: 
http://www.cityofpaloalto.org/gov/topics/projects/landuse/compplan.asp  

N 

http://www.cityofpaloalto.org/gov/topics/projects/landuse/compplan.asp
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to the subject property. However, the proposed additions have appropriate scale and height to respect 
nearby structures and existing neighborhood character (Policy L-3.1, L-6.1). The proposed additions will 
preserve natural light exposure for nearby residences, conforming to current regulations for daylight 
planes and setbacks (Policy L-6.8). The project will rehabilitate a residence with historic merit by 
preserving its historic integrity consistent with the SOI Standards (Policy L-2.9, L-6.4, L-7.1, L-7.8). The 
project is consistent with the objectives and relevant policies in the Comprehensive Plan as a whole. 
 
The subject property is located within SOFA I. It is in a transitional area between R-2 and Detached 
Housing on Small Lots (DHS) zoning districts. The project, with increased living space, supports the City’s 
policy for a range of housing options for various ages, household sizes, lifestyles, and incomes in the 
neighborhood (Policy H-6). Through the requested Variance from the strict development standards, the 
project will reconfigure building footprint and massing to preserve significant trees (Policy DC-7). The 
project is designed to be consistent with the SOI standards, which will reinforce its original architectural 
style and use (Policy DC-9). Overall, the project is compatible with the historical patterns of the 
surrounding low-density residential areas and is generally consistent with the SOFA I objectives and 
policies.  
 
Zoning Compliance4 
The purpose of R-2 zoning district is ‘to allow a second dwelling unit under the same ownership as the 
initial dwelling unit on appropriate sites in areas designated for single-family use by the Palo Alto 
Comprehensive Plan, under regulations that preserve the essential character of single-family use.’ 
(PAMC Chapter 18.10.010(b)).  
 
The project will maintain its original use as single-family residential and the proposed additions will be 
consistent with the existing architecture to preserve the essential character of single-family use. 
Although two dwelling unit is encouraged on appropriate sites within the area, the project site does not 
meet the minimum site area of 7,500 square feet established by the Comprehensive Plan (Housing 
Element) and R-2 zoning regulations, to permit additional residential units. Given the site constraints, 
the project is generally consistent with the purpose of R-2 zoning regulations.  
 
 
Variance Requests 
As noted, the PTC's purview for this project is the proposed variance for height and side yard setback 
encroachment. Attachment B provides a table to illustrate the project’s compliance with zoning 
standards. 

 
Height Variance  
The R-2 zoning regulation prohibits second floor additions on substandard lots and encourages 
expansion on the ground floor. One of the design options for this project is to allow a variance for lot 
coverage by placing the allowable expanded floor area on the ground floor. However, the subject 
property presents various site limitations for expansion on the ground floor.  
 
One of these expansion limitations is the tree protection zone (TPZ) of a 35 feet radius from the two 
protected trees at the rear side of the property. The applicant had initially proposed an optimal TPZ of 
42 foot in radius that left no room for ground floor expansion. Urban Forestry Department staff, in 
accordance to the guidelines set forth in the City’s Tree Technical Manual, determined that a TPZ of 35 

 
4 The Palo Alto Zoning Code is available online: http://www.amlegal.com/codes/client/palo-alto_ca  

http://www.amlegal.com/codes/client/palo-alto_ca
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foot in radius would be appropriate for the preservation of the two protected trees.  The City would 
typically allow a maximum of 25% infringement for a healthy tree. After considering prior impacts and 
existing intrusions to the root system within the TPZ area, the undisturbed area in this case is 27% (when 
typical practice is 75%). Staff determined the existing 27% of undisturbed area is crucial to maintain for 
the vitality of these trees. For the preservation of protected trees, staff supports the proposal to 
maximize lot coverage outside of the TPZ and construct the remaining amount of allowable floor area on 
the second floor with the request of a variance. The need to maintain the TPZ from further intrusions 
qualifies this project site as unique, which supports the findings for a variance. 
 
Along with the vegetation constraints, the other design challenge is providing adequate driveway 
clearance for access to the existing rear detached garage. The unique lot shape and vegetation impose 
constraints to the configuration and the size of horizontal expansion on the ground floor within rear part 
of the buildable area.  
 
As noted, the property is a substandard lot with a lot area and lot width that are less than the minimum 
lot requirement. The intent behind limiting development on a substandard lot to one-story development 
is to respect neighborhood character and scale, to mitigate privacy impacts and to preserve natural light 
for neighboring properties. 
 
Neighborhood Character and Scale 
The proposed exterior modifications and additions are in substantial compliance with the five Individual 
Review Guidelines for single-family homes. The primary goal of these guidelines is to promote new 
construction that is compatible with existing residential neighborhoods. As conditioned, the project will 
preserve the original architectural style and features by complying with the ten SOI standards. Unlike 
other substandard lots, this site offers reasonable space for a second story addition that would meet the 
floor area, lot coverage, height and daylight planes limitations for a typical two-story home in the R-2 
zoning district. 
 
Privacy Impact  
The Individual Review process addresses the issue of privacy impacts. The proposed second story 
windows are small in size and their placement is above five-foot sill height on both left and right 
elevations. These design elements will reduce the opportunities for direct sight lines onto adjacent 
properties. In addition, existing landscaping offers visual buffer and limits views from the rear-facing 
windows onto neighboring properties.  
 
Natural Light Preservation  
The proposed second floor addition is rectangular and is set back from the first-floor wall planes, so that 
massing is not highly expressed from all sides. The second-floor addition will be built within the required 
side and rear daylight planes at a height of about 26 feet 8 inches. The existing building height is 18 feet 
and the height limit for two-story development in the R-2 zoning district is 30 feet. The proposed height 
is lower than some nearby homes on this block and is compatible in massing with the adjacent one-story 
home at 836 Kipling Street.  
 
Side Yard Encroachment Variance 
The existing main residence is a noncomplying facility with a wall on the west elevation that is located 
2’-6” within the required six-foot side setback. The project will replace one window on this existing wall.  
This replacement will not exceed the thresholds contained within PAMC Chapter 18.70.100, therefore 
the noncomplying wall may remain. Additionally, the project includes an approximate six-foot horizontal 
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extension to this existing 40 foot 6 inches wall to the rear part of the home, which will not be visible 
from the street. The proposed extension will not decrease privacy and the scale is compatible with the 
existing homes. This request would normally fit within the specific limits set forth for Home 
Improvement Exception (HIE). This setback encroachment is part of the variance request, because the 
project will alter more than 75% of the existing walls, including siding and cladding, which makes the 
project not eligible to request for HIE.  
 
Attachment D is the Director’s decision with findings and conditions for approval of the Variance.  
 
The variance findings in the code are as follows:  

(1) Because of special circumstances applicable to the subject property, including (but not limited 
to) size, shape, topography and surroundings, the strict application of the requirements and 
regulations prescribed in this title substantially deprives such property of privileges enjoyed by 
other property in the vicinity and in the same zoning district as the subject property. Special 
circumstances that are expressly excluded from consideration are: 
(A) The personal circumstances of the property owner, and 
(B)  Any changes in the size or shape of the subject property made by the property owner or his 

predecessors in interest while the property was subject to the same zoning designation. 
(2) The granting of the application shall not affect substantial compliance with the regulations or 

constitute a grant of special privileges inconsistent with the limitations upon other properties in 
the vicinity and in the same zoning district as the subject property, and 

(3) The granting of the application is consistent with the Palo Alto Comprehensive Plan and the 
purposes of this title (Zoning), and 

(4) The granting of the application will not be detrimental or injurious to property or improvements 
in the vicinity, will not be detrimental to the public health, safety, general welfare, or 
convenience. 
 

Environmental Review 
The project is exempt from the provisions of the California Environmental Quality Act per CEQA 
Guidelines Section 15301(e) (Additions to existing structure).  
 
Public Notification, Outreach & Comments 
The Palo Alto Municipal Code requires notice of this public hearing be published in a local paper and 
mailed to owners and occupants of property within 600 feet of the subject property at least ten days in 
advance. Notice of a public hearing for this project was published in the Daily Post on 2/14/2020, which 
is 12 days in advance of the meeting. Postcard mailing occurred on 2/12/2020, which is 14 days in 
advance of the meeting.  
 
Public Comments 
As of the writing of this report, staff received written letters from both the hearing requestor 
(Attachment E) and the applicant (Attachment F). As this is not an appeal of a Variance, but a request for 
hearing of an application, staff has not presented a section to summarize the hearing requestor’s 
statement. 
 
Alternative Actions 
In addition to the recommended action, the PTC may recommend to the City Council:  

1. Approve the project with modified findings or conditions; 
2. Continue the project to a date (un)certain; or 
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3. Recommend project denial based on revised findings. 
 

 
 

Report Author & Contact Information PTC5 Liaison & Contact Information 
Christy Fong, Project Planner Rachael Tanner, Assistant Director 

(408)340-5642 x 110 (650)329-2167 
cfong@m-group.us  Rachael.Tanner@cityofpaloalto.org 

 
 

 

 
 
Attachments: 

• Attachment A: Location Map (PDF) 

• Attachment B: Zoning Compliance Analysis (DOCX) 

• Attachment C: Initial Public Comments and Applicant’s Response Letters (PDF) 

• Attachment D: Director's Tentative Approval Letter (PDF) 

• Attachment E: Hearing Request Letter dated February 3, 2020 (PDF) 

• Attachment F: Applicant Letter dated February 3, 2020 (PDF) 

 
5 Emails may be sent directly to the PTC using the following address: planning.commission@cityofpaloalto.org  

mailto:cfong@m-group.us
mailto:Rachael.Tanner@cityofpaloalto.org
mailto:planning.commission@cityofpaloalto.org
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ATTACHMENT B 
ZONING COMPLIANCE ANALYSIS 

Development Standards for R-2 Zone District 
840 Kipling Street / File No. 18PLN-00185 

 

R-2 zone district Zone District 
Standards 

Existing  Proposed Project  Conformance  

Lot Area  Min 6,000 sf 4,893 sf 
(81.55%)  

 

4,893 sf 
(81.55%)  

 

Substandard  
Less than 4,980 sf 

83% of minimum lot 
size  

Lot Width  Min 60’ 39.5’ 39.5’ Substandard  
Less than 50’  

Lot Depth  Min 100’ 112.5’ with 
12.5 ft extend in 

small portion 

112.5’ with 
12.5 ft extend in 

small portion 

Yes 

Minimum Building setback  

Front yard  10’ 12’ 12’ Yes 

Rear yard  20’ 50’ 45.5’ Yes 

Interior side yard 
(right) 

6’ 3.5’ 3.5’ Variance Request 
for approximately 6’ 
horizontal extension 

Interior side yard 
(left) 

6’ 8’ 8’ Yes 

Side daylight plane (side lot lines)   

Initial height (ft)  10 1/F roof ridge 
encroachment on 

both left and 
right sides 

1/F roof ridge 
encroachment on 
both left and right 

sides 

No change          
from existing Angle (degrees) 45 

Front and Rear daylight plane (front and rear setback line) 

Initial height (ft)  16   Yes 

Angle (degrees) 60 

Maximum site coverage  

Single Story  40% 
1,957.2 sf 

31.2% 
1,528.4 sf 

N/A N/A 

Multiple Story  35% 
1,712.6 sf 

31.2%  
1,528.4 sf 

35% 
 1,712.3 sf 

Yes 

Permitted area 
covered by patio 
or overhang 

5% 
244.7 sf 

2.1% 
103.29 sf 

2.1%  
103.29 sf 

Yes 
 

 

Maximum height 17’ and 1 
habitable floor 

for substandard 
lot; 

30’ for two story 
development  

18’ 26’ – 8 ¼” Variance Request 
for height and 
habitable floor  

 Maximum floor 
area ratio  

45% 
2,201.8 sf 

31.2% 
1,528.37 sf 

45% 
2,201.4 sf 

Yes 

Parking 
requirement  

1 covered 
1 uncovered  

1 covered 
1 uncovered 

1 covered 
1 uncovered 

Yes 

 



 Law Offices Of 
 Charles S. Bronitsky 
Telephone 533 Airport Blvd, Suite 328 Fax          
(650) 918-5760 Burlingame, California 94010 (650) 649-2316 
 www.bronitskylaw.com 

 
 
 December 16, 2019 
 
Via Email: Jonathan.Lait@CityofPaloAlto.org 
 
Jonathan Lait, Director 
City of Palo Alto 
Planning & Community Environment 
250 Hamilton Avenue 
Palo Alto, CA 94301 
 

Re: 840 Kipling Street - 18PLN-00185 
 

Dear Jonathan: 
 
Hopefully you remember me from when we worked together on the relocation of the New 
Mozart School of Music from its prior location at the Baptist Church to its new and current 
location on El Camino Real.  My thanks again to you and your staff for working with us 
and helping to find and expedite a mutually beneficial solution. 
 
I am writing today on behalf of Alexander Gubbens and Karen Han, owners of 441 
Channing Avenue, in connection with the variance application submitted by the owners of 
840 Kipling Street, their immediate neighbors.  For a number of reasons, including those 
set forth below, we are asking that the City deny the variance application. 
 
840 Kipling is zoned R-2, is a substandard lot, is part of the South of Forest Avenue 
Coordinated Area Plan Phase I (“SOFA I CAP”) and has been determined to be an 
historic property by the Historic Resources Board (“HRB”).  The property owners are 
seeking a variance to allow the construction of a 489 square foot second story addition. 
 
Palo Alto Municipal Code § 18.10 contains the regulations that determine what can and 
cannot be built on 840 Kipling.  Municipal Code § 18.10.040(a) provides that the 
minimum lot size for an R-2 zoned property is 6,000 square feet.  The parcel at 840 
Kipling is 4,893 square feet and is therefore a substandard lot under Municipal Code § 
18.10.040(b).  As a substandard lot the Municipal Code expressly provides that “[t]here 
shall be a limit of one habitable floor.”  Municipal Code § 18.10.040(b)(1)(B)(ii).  Thus, 
the law in Palo Alto is clear that no second story is allowed on a substandard lot in the R-2 
zone.  In addition, the house at 840 Kipling is also only 5.5 feet away from its nearest 
neighbor at 836 Kipling.  Municipal Code § 18.10.050 which allows for additional 
extensions into existing setback requirement, also has no provisions that would allow a 
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structure with a height of 26 feet, 8.25 inches as is proposed in the plans submitted in this 
matter.   
 
It also appears from the submitted topographic survey, Plan Sheet C.0, that there is ample 
room in the rear yard of the property to construct an addition that would comply with the 
“one habitable floor” limit for a substandard lot in the R-2 zone.  Additional space can 
also be found in the front yard where the current porch area could be converted into 
habitable space.  In fact, in early correspondence with the assigned planner, my clients 
were told that the applicants would be required to fully expand the first floor before the 
City would even consider a variance for a second-floor addition.  It does not appear, 
however, that such a policy was actually applied in this case. 
 
Turning to the issue of the requested variance, as a very experienced planner you are 
certainly aware that variances are very rare and require not only unusual but extraordinary 
circumstances to be granted.  Frankly, having some thirty-three plus years of experience 
myself, I do not see the type of extraordinary circumstances required to approve a variance.  
In fact, the only thing that appears to be unusual about this property is that it is a 
substandard lot.  That alone clearly should not be the basis for granting a variance, as it 
would render the Municipal Code requirements moot or worse, subject to the individual 
whim.  As discussed above, the Municipal Code clearly states that in the R-2 zone only 
one habitable floor is allowed on a substandard lot and so the mere fact that the lot is 
substandard is already addressed and not sufficient by itself for the granting of a variance. 
 
The only other unique aspect of 840 Kipling that I could see from the material provided are 
the heritage trees in the rear yard.  What is not clear, however, is the extent of the tree 
protection zone, as it appears that there is sufficient space in the rear yard to extend the 
current single story into the rear yard without coming into the tree protection zone.  
Moreover, the two new homes across the street from my clients, at 400 Channing, appear 
to have been built very close to the exiting heritage trees, in fact the rear structures on that 
property are only set back five feet from the rear property line despite the existence of 
heritage trees in that location.  From the approved plans for the development of those 
homes it appears that the structure is about twenty-eight feet into the tree protection zone 
of what is a slightly larger tree.  If the City is able to approve such construction at 400 
Channing, then it should also be able to approve extending the single story at 840 Kipling 
further into its rear yard. 
 
Other than the substandard lot, which should not in and of itself be a factor, and the 
heritage trees which could be addressed in the same manner as they were addressed in the 
project at 400 Channing, I see no other extraordinary circumstances that would justify the 
granting of a variance in this matter. 
 
In an effort to see what has been done in similar situations, I performed a search on your 
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Building Eye application for the term “variance.”  The search, which goes back to 
January 1, 2014 revealed only nine instances in which the term was even used and after 
looking at the details of each of these nine instances I found none in which a variance was 
granted in a similar situation.  In fact, in almost all of these instances the variance 
application was denied and none of them presented facts as contrary to the existing 
Municipal Code as those presented in this instance. 
 
I also attempted to find the staff report as well as any prior staff reports or minutes from the 
HRB.  I believe that 840 Kipling was the subject of an earlier decision by the HRB but was 
unable to locate that decision or the staff report.  When I went to find the staff report for 
the December 12, 2019 HRB meeting on the property, all I was able to locate was the 
agenda, no staff report was available and given the recency of the meeting, no minutes were 
available either.  As these reports and minutes may be important to an overall 
understanding of the property and its development, I would ask that they be provided and 
that we be given time to review and submit comments. 
 
Finally, it is my understanding that since 840 Kipling is located in the SOFA I CAP, I 
reviewed the 172-page report.  It is my understanding that any new development in the 
area governed by that Report should be evaluated as to whether the proposed development 
complies with the policies set forth therein.  In fact, in earlier correspondence with the 
previously assigned planner, my clients were told that such an analysis was going to be 
undertaken.  If it has, then I would also request a copy of that as well. 
 
Having reviewed the SOFA I CAP Report myself it appears to me that the proposed 
addition at 840 Kipling does not comply with the policies established.  The Report, in 
Chapter II states:  
 
“The livability and the walkability of the neighborhood will be preserved and enhanced 
through the provision of open space with a proposed neighborhood park, through the 
maintenance of pedestrian scale urban design improvements, the calming of traffic on area 
streets, and the creation of new housing for a variety of household types. The area's 
traditional grid street pattern, its historical buildings, its mature tree canopy, and its mix of 
land uses will also be preserved.” 
 
“Land vacated by PAMF adjacent to existing lower density residential uses on Channing 
Avenue between Waverley and Kipling Street will be developed with detached single 
family homes on small lots (typically 5,000 square feet) consistent with the existing 
development pattern of these neighborhoods. The Plan allows increased floor area ratios 
(FAR) as incentives to construct second units as accessory cottages in the rear of the 
property, usually beside or above the garage, or attached second units as found in many 
older Palo Alto neighborhoods. These second units will expand the range of available 
housing types and will increase the total number of housing units in the area.” 
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Housing and a mix of housing types seems a common theme of the Report. “The Plan has 
also addressed the City's desire to create housing for a variety of users beyond the 
traditional single family neighborhood. This interest has been furthered by the desire to 
maintain compatibility of land uses and density with the surroundings and has 
resulted in the plan facilitating a range of housing types. These include moderately-
sized detached single family homes on small lots with or without rear cottages, multiple-
family attached apartments and/or condominiums, and rental housing units in mixed use 
projects, along with provisions for the inclusion of special housing types such as affordable 
housing, senior housing, or co-housing.”  Chapter III(C) (emphasis added).  This is 
specifically addressed in Policy H-2 which calls for lower density housing in the area where 
840 Kipling is located with increased density closer to downtown and Alma Street. 
 
This policy of preserving neighborhoods and having a broad variety of residential unit types 
would be violated by allowing the variance requested by the applicant.  One need not look 
very far to see that small detached “starter homes” like what is currently located at 840 
Kipling are being developed into larger, more expensive and less affordable homes at an 
alarming rate.  Allowing the type of development requested by the variance application in 
this case will only serve to reduce the pool of “starter homes” in Palo Alto by yet one 
more, making it difficult, if not impossible for young people and young families to own 
anything other than a condominium.  A pool of “starter homes” is essential for diversity 
and opportunity and from my reading of the SOFA I CAP Report, a clear and strong policy 
adopted by the City of Palo Alto.  At the very least that issue should be evaluated, and a 
determination made as to whether yet one more overbuilt lot is a better community option 
than stabilizing the already limited pool of “starter homes.” 
 
In general, I see very little here that would support the granting of a variance in this 
instance.  There is nothing exceptional about the particular lot or situation and the 
neighborhood is already much denser than current zoning requirements would allow.  
Making it even more dense by granting a variance for no compelling reason is, in my 
opinion, poor policy.  It also makes it problematic for other residents who select particular 
properties to purchase understanding what can and what cannot be built in adjacent areas.  
Allowing what is prohibited by the current law be built by the granting of a variance, 
undermines these expectations and creates problems where none would exist by the simple 
application of the existing laws. 
 
Thank you for reading and considering our concerns.  I am currently away but back on 
December 23 if you think that perhaps meeting with me, with or without my clients, would 
be beneficial. 
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Thank you, 
 
 
 
 

Charles S. Bronitsky 
Attorney at Law 
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Fong, Christy

From: Stephen Reyna <stephencreyna@gmail.com>
Sent: Monday, December 30, 2019 6:46 PM
To: christylmfong@gmail.com
Cc: Jonathan.Lait@cityofpaloalto.org; Steve Reyna; Martin Bernstein
Subject: Response to Charles Bronitsky's letter of December 16, 2019 concerning the 840 

Kipling Variance Application

Dear Jonathan and Christy, 

Thank you for sharing the letter dated December 16, 2019 you’ve received from Charles Bronitsky, the attorney 

representing the owners of 441 Channing Avenue.  Mr. Bronitsky is requesting that the City deny our variance 

application for a second habitable floor at 840 Kipling Street.  We are writing at this time as a response to Mr. 

Bronitsky’s letter and the issues he brings up with our application for a variance for a modest second story addition.  

Mr. Bronitsky repeatedly asserts that he does not see the conditions necessary to support a variance 

application.  However, in looking over this letter, it is apparent that Mr. Bronitsky is not familiar with our proposed 

project, the extraordinary conditions that affect 840 Kipling, the SOFA CAP, or the historic rehabilitation standards.  

As per City of Palo Alto Planning Department website “A Variance is an entitlement granted to property owners to 

provide relief from certain zoning regulations when a property has special physical constraints, or when the zoning 

regulations would subject development of a site to substantial hardships, constraints, or practical difficulties that do not 

normally arise on other sites in the same vicinity and zoning district.” Any property owner in any zoning district has the 

right to apply for a variance if the necessary findings set forth by Palo Alto Municipal Code can be made. 

We believe that we do have a strong case for making the findings that support the variance application for 840 Kipling 

and that we have worked very hard to meet the City’s requirements.  We had a preliminary meeting to review feasibility 

of a variance before we started our project. From then on, we acted on and satisfied every requirement raised by the 

Planning department as a necessary precondition before they would consider our variance request.   

These include: 

1.       Expanding the first floor to the Site Coverage Limit before putting the remaining FAR on the second floor, 
2.       Moving the second story as far back as possible and away from the street view, 
3.       Lowering the height, 
4.       Retaining the historic cross‐gable roof and some of the original windows and doors to satisfy the Secretary 
of the Interior’s Standards, 
5.       Getting an arborist report that shows the impact of all structures around the protected trees 

We believe we have fully complied with all the requirements of the PAMC in our application. 

We would like to address specific issues raised and claims made by Mr. Bronitsky one by one. 

SUBSTANDARD LOT 

In the last paragraph of the first page, Mr. Bronitsky cites Municipal Code 18.10.40 as the basis for 840 Kipling being 

considered a substandard lot and, therefore, not allowed to have a second habitable floor.  However, we are allowed to 

apply for a variance, as any property owner is.  And, we are allowed to have a second habitable floor if we can meet the 

necessary findings for a variance, as we believe we can.  

840 Kipling St. is effectively a conforming 5005.5 sq.ft. lot.  As such, it would not have required a variance for a second 

story.  A small 112.5 sq.ft. easement contributes to making 840 Kipling an effectively conforming lot combined with the 
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4893 sq.ft. of the existing lot. The easement is exclusive use, exists in perpetuity, and can be found in the County 

Records.  This is a significant special condition that contributes to the findings for a variance.   

We would note that the owners of 441 Channing Ave are well aware of the existence of this easement, since it was the 

subject of multiple conversations between us while we were exploring the possibilities of an addition, and prior to our 

engaging an architect. 

SETBACK ENCROACHMENT 

On the last paragraph of page 1, Mr. Bronitsky also cites Municipal Code 18.10.050 related to allowed encroachments 

into setbacks and then claims that a proposed structure with a height of 26 feet 8.25 inches is not permitted as an 

encroachment.   

There are no structures of that height located in any setbacks, front, rear, or side.  The ridgeline of the second story 

addition is the only part of the house with a height of 26 feet 8.25 inches.  This ridgeline is located 20 feet from the 

shared property line with 836 Kipling.  The proposed second story addition is located entirely within the Daylight Plane 

with not even the eaves extending through the plane.  It is located nowhere near any setbacks. 

FIRST FLOOR EXTENSION AND TREE PROTECTION ZONE 

In the first paragraph of page 2, Mr. Bronitsky refers to the survey on Plan Sheet C.0 stating that there appears to be 

ample room to extend into the rear yard.  He also questions whether the applicants were actually asked by the City to 

fully expand the first floor before considering a second story variance, as his clients were told by the assigned 

planner.  In the third paragraph of page 2, Mr. Bronitsky claims that the extent of the Tree Protection Zone is not clear 

and there appears to be sufficient room to extend the current single story into the rear yard without coming into the 

Tree Protection Zone. 

Yes, we have been asked by the City to expand the first floor to the Site Coverage Limit before a second story variance 

would be considered.  We have worked very hard to meet the City’s requirements.  Comparing our first plan submission 

to the current plan set, it can be seen that we have taken 151 sq.ft. from the second story addition and applied it to the 

first story.  We have extended the first story 4’‐6” towards the rear to maximize Lot Coverage up to the 35% limit for R‐2 

zoning (not counting the front porch) as required by Planning.  We have also reduced the height of the second story 

addition by 1’‐2” as compared to our first plan set. 

The Tree Protection Zone for the two protected redwood trees in the rear of our property is not shown on the survey on 

Plan Sheet C.0, but is clearly identified on Plan Sheet A1.0.  It can be seen that the first floor comes very close to the TPZ 

boundary. 

Planning has been very consistent about the TPZ requirements with respect to the protected trees on 840 Kipling.  For a 

given Tree Protection Zone as defined by the Tree Ordinance, Planning allows an intrusion of up to 25% of the area of 

the TPZ.  As clearly documented on Plan Sheet T2, the TPZ area of the protected trees on 840 Kipling are already 

impacted by 73%, far in excess of the allowed 25% intrusion.  The Forestry Department does not support additional 

intrusion into the TPZ. 

Mr. Bronitsky mentions new construction at 400 Channing Avenue, where homes have been built very close to existing 

heritage trees, and that if the city can approve something like 400 Channing, it should be able to approve something 

similar for 840 Kipling to extend the first floor further into its rear yard. 

We’ve seen the construction at 400 Channing and the proximity of the structures to the trees there.  It does not match 

the clear direction given to us by the City.  We don’t know the TPZ conditions of 400 Channing, but we don’t think it’s 

appropriate to be asked to replicate what looks to be a problematic situation.  Every application should be decided upon 

based on its own merits. 

CONVERSION OF THE FRONT PORCH TO HABITABLE SPACE 
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In the first paragraph of page 2, Mr. Bronitsky suggests that the front porch can be converted into additional habitable 

space.  Preservation of what can be seen from the public right of way and, in particular, the front façade, is one of the 

important objectives of the Secretary of Interior Standards for Rehabilitation.  The front porch has been in its current 

form since before 1924.  Converting this porch into habitable space would be in direct conflict with the Standards. 

We have worked very hard to be in compliance with the Secretary of Interior Standards and our current plans meet 10 

out of the 10 criteria in the Standards, according to Page & Turnbull, the city’s historic consultant.  The HRB also recently 

gave us a unanimous vote of approval in the December 12, 2019 hearing.  Mr. Bronitsky’s suggestion is in complete 

conflict with how an historic resource should be rehabilitated. 

COMPLIANCE WITH THE SOFA 1 CAP  

Starting with the third paragraph of page 3 and continuing through the second paragraph of page 4, Mr. Bronitsky 

quotes some passages from SOFA 1 CAP Overview Chapter II (A) Land Use Pattern Transition, a passage from Policies 

Chapter III (C) Housing, and refers to policy H‐2 from Chapter III (C)(1) Housing Quantity and Density. Mr. Bronitsky then 

cites these quotes as evidence that the proposed second story addition is not in compliance with the SOFA 1 CAP.  The 

problem, though, is that the policies cited refer to the general vision for new development on the land vacated by PAMF 

and to the establishment of new lots and associated zoning that also includes 441 Channing, not to housing that existed 

prior to the SOFA CAP. 

         The first paragraph he cites, from Chapter II (A) Land Use Pattern Transition, includes the text “and the 

creation of new housing for a variety of household types.”, emphasis added. 

         The second paragraph he cites, from Chapter II (A)(i) Land Use Pattern Transition, starts with the sentence 
“Land vacated by PAMF adjacent to existing lower density residential uses on Channing Avenue between 
Waverley and Kipling Street will be developed with detached single family homes on small lots (typically 5,000 
square feet) consistent with the existing development pattern of these neighborhoods.”, emphasis added.  The 
Detached Single Family Homes on Small Lots referred to is the DHS zoning introduced as a part of the SOFA 
CAP.  The land vacated by PAMF referred to in the quote is the former PAMF staff parking lot that used to be 
adjacent to 840 Kipling.  This land was assigned DHS zoning, and now includes 441 Channing. 

         The third paragraph he cites, from Chapter III (C) Housing, also contains the text “These include moderately 
sized detached single family homes on small lots with or without rear cottages,”, emphasis added. This is 
another direct reference to DHS zoning. 

         Policy H‐2, cited by Mr. Bronitsky, is located in SOFA CAP Chapter III (C)(1) Housing Quantity and Density.  It 
follows Policy H‐1 which states: “Provide up to 300 or more units of new housing throughout the Plan Area, with 
residential use as the predominant land use for the former PAMF sites.”, emphasis added.  The general 
transition in housing density mentioned in Policy H‐2 starting from the corner where 840 Kipling is located refers 
to the DHS zoned single family homes.  The increased density closer to downtown and Alma Street refers to 
Multi‐family condominiums at Homer and Bryant and Channing and Bryant streets. The fact that Policy H‐2 has a 
portion of it marked “To Be Implemented in Phase 2” also highlights how it refers to new housing introduced by 
SOFA. 

  
We’ve lived in our home since 1998 and are very familiar with the SOFA CAP as we were one of the most affected pre‐
existing properties in the SOFA Plan Area by the much denser development that SOFA CAP introduced. SOFA CAP 
policies included more and denser new housing.  It is clear that the intent of the policies Mr. Bronitsky cited was actually 
to establish new single family residential properties with DHS zoning on former PAMF sites.  441 Channing is one of 
these lots.  Mr. Bronitsky’s argument that 840 Kipling’s variance application conflicts with these policies stands in 
contradiction with their clear intent as documented in the SOFA CAP. 
  
The treatment of existing zoning designations is also clearly defined on page 83 of the SOFA CAP where it is stated that 
“Development within portions of the Plan Area which retain their existing land use and zoning designations will follow 
the review process established by the PAMC and will not be subject to the policies and programs included in the 
Coordinated Area Plan”, emphasis added.  The policies that Mr. Bronitsky mentions do not apply to 840 Kipling, which 
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was and is zoned R‐2. There is no conflict between the 840 Kipling variance application and the broader policies and 
intent of the SOFA CAP. 
  
“OVERBUILT” & “STARTER HOMES” 
  
In the second paragraph on page 4, after citing various quotes from the SOFA 1 CAP, Mr. Bronitsky then goes on to 
discuss a general housing issue about unaffordable “starter homes” in Palo Alto, asserts that the 840 Kipling variance 
application would negatively impact the available pool of “starter homes”, and seeks to characterize the end result of 
the 840 Kipling variance as “yet one more overbuilt lot”. 
  
840 Kipling St. is zoned R‐2 and has a maximum allowed FAR of 0.45.  With this application, we are seeking to be able to 
use the maximum allowed FAR.  We are adding a total of 673 sq.ft. split between first and second stories.  This project, 
by any reasonable measure, is modest and limited in scope.  The primary issue that Mr. Bronitsky and his clients have 
focused on is the 489 sq.ft. second story addition. 
  
As shown on the Streetscape, on Plan Sheet A2.0, the second story addition is limited and set into the mass of the house 
to minimize impact on the street and neighbors.  It is clear that 840 Kipling with its proposed addition fits well within the 
scale and character of the existing neighborhood, and has less height and massing than some of those original buildings. 
  
441 Channing is zoned DHS (Detached Houses on Small Lots), which is a denser zoning designation introduced by the 
SOFA CAP as a part of redeveloping the former PAMF sites.  By having a detached accessory unit, 441 Channing is 
allowed a maximum FAR of 0.65, as opposed to a maximum FAR of 0.45 for R‐2 zoned 840 Kipling.  DHS has no Site 
Coverage Limit as opposed to a Site Coverage Limit of 0.35 for R‐2.  According to the zoning regulation, DHS is supposed 
to have a maximum lot size of 5000 sq.ft.  441 Channing is actually the single largest residential DHS lot in the SOFA Plan 
Area with 6411 sq.ft. and is fully built out to 0.65 FAR and a height of 29 feet. 
  
With a built out FAR of 0.65 on the single largest DHS lot in the SOFA Plan Area, the scale and massing of 441 Channing 
dwarfs the properties around it.  840 Kipling exists as a transition zone between the intense scale and density of 441 
Channing on the one side to the less dense R‐2 homes along Kipling on the other.  Being a transition zone is actually 
another special condition of the property that helps support the findings for a second story variance for 840 Kipling.   
  
It is impossible to understand how Mr. Bronitsky could reasonably argue that a modest 489 sq.ft. second story addition 
to 840 Kipling that fits well within the existing neighborhood scale and character could possibly be considered 
“overbuilt” and a threat to the affordability of “starter homes”. 
  
Mr. Bronitsky also contradicts his earlier assertions that 840 Kipling can expand on the first floor, just not the second 
floor.  In either case, 840 Kipling would expand and become, in Mr. Bronitsky’s words, “yet one more overbuilt lot”.  This 
highlights that the affordability of “starter homes” is not really the focus of the arguments made against the application 
for the second story variance.   
  
CONCLUSION 
  
Mr. Bronitsky repeatedly asserts in his letter that he sees nothing in the application that would warrant the granting of a 
variance. And yet, throughout his letter, Mr. Bronitsky has shown that he is not familiar with the 840 Kipling plan details, 
the many special circumstances of the property that support findings for the variance, the policy and code implications 
of some of his claims and suggestions as they apply to 840 Kipling, as well as the context and meaning for various 
policies he has referred to while seeking the denial of the application.  He also contradicts himself as he makes some 
arguments.  
  
We believe that we have a strong case, with a plan and findings that satisfy the requirements for granting a variance for 
a second story.  We have worked diligently to meet the City’s requirements and the requirements of the Secretary of 
Interior Standards for Rehabilitation of Historic Resources.  From the beginning, our goal has been a modest addition to 
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our house that maintains its existing historic character and fits in well with the existing neighborhood.  We believe we 
have achieved that goal.  We engaged in neighbor outreach from the beginning, including outreach to the owners of 441 
Channing before we even hired an architect for our project.  All the other neighbors support our project, including 836 
Kipling, a single‐story house that is separated from ours by only 5.5 feet.  The owners of 441 Channing are the lone 
exception and they have not offered any issue of substance against the granting of the variance. 
  
We ask that you support our application and grant a variance for a second story for 840 Kipling. Thank you for your 
consideration. 
  
Regards, 
  
Steve Reyna & Aysen Kutlu 
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Dear Christy, 

  

We were very saddened to hear about the continuing opposition to our project by the owners of 441 
Channing Street, Sander Gubbens & Karen Han.  Even before we hired an architect, we made efforts at 
outreach as good neighbors.  As we were moving through the design and variance process, we made 
additional efforts, both direct and through our architect, to hear their concerns, to share our evolving 
plans, and to share our efforts to accommodate their concerns as best we could.  Most efforts were 
rejected.  Their position was very simple and communicated directly to us:  They did not want a second 
story to interfere with their views across our property. 

  

Before getting into comments about the specific issues mentioned in the emails from Mr. Gubbens & Ms. 
Han, we would like to highlight that the owners of 441 Channing are a minority of one.  Other immediate 
neighbors which share a property line with 840 Kipling have sent in letters of support for our project, as 
well as the property owner directly across the street from 840 Kipling (453 Channing), and Kipling 
neighbors on the same block face.  This includes the owners of 836 Kipling, whose house is only 
5.5’ away from our house at 840 Kipling.  We have their full support. 

 

In the various letters to the city, Mr. Gubbens & Ms. Han repeatedly highlighted the following concerns: 

➢ Loss of views 
➢ Loss of privacy 
➢ Loss of light 
➢ 840 Kipling has “no right to a second story in violation of building codes” 
➢ 840 Kipling has “no right to take value from our property [441 Channing] for the benefit of 

theirs” 

  

We would like to address these one by one. 

  

LOSS OF VIEWS 

•         When we purchased our house at 840 Kipling in 1998, the lot adjacent to our property was 
the staff parking lot for PAMF.  This lot was redeveloped as a part of the SOFA 1 by Summerhill 
Homes.  At that time, four 40+ foot Canary Island pine trees existed along the fence line for the 
portion now occupied by 441 Channing. 

•         Because of issues related to privacy and compatibility, a Director’s Hearing was held for 

SOFA I Block E, which includes 441 Channing, on March 8, 2001.  One of the decisions made by 
Ed Gawf, the Director of Planning at that time, was that retention of those four Canary Island pine 
trees was a condition of approval for 441 Channing in order to provide screening for privacy for 
our house. 

•         In 2007, Mr. Gubbens and Ms. Han became the second owners of 441 Channing.  Those 
four 40+ foot pine trees were present when they purchased their house. 

•         In 2009, Mr. Gubbens approached us asking if they can remove the pine trees because they 
were a maintenance issue for them.  They had become a maintenance issue for us as well, so we 
agreed to let him remove the pine trees and replace them with new screening trees.  It was at this 
point that Mr. Gubbens was first able to enjoy the view across 840 Kipling. 

•         With the removal of the pine trees, our house at 840 Kipling suffered a significant loss of 
privacy from the second story windows of 441 Channing.  They had views into both bedrooms, 
the bathroom, and the living room.  As good neighbors, we were willing to allow time for the trees 
to grow and restore the privacy screen.  After 10 years, 840 Kipling still suffers the same loss of 
privacy in all mentioned rooms.  The replacement trees are currently providing little to no privacy 
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screening.  The replacement trees never grew tall enough or filled in enough to provide 
screening. 

•         In their objection to this project, Mr. Gubbens & Ms. Han insist that the city should not let us 
build a second story because that would deprive them of their views across our property at 840 
Kipling from their second story windows.  It seems very disingenuous for Mr. Gubbens & Ms. Han 
to insist on retaining views across 840 Kipling that they themselves created by cutting down the 
required screening trees between 441 Channing and 840 Kipling.  

  

LOSS OF PRIVACY 

•         Mr. Gubbens & Ms. Han claimed at one point about a loss of privacy from the proposed 
project. 

•         Our project has passed Individual Review, for which privacy between neighbors is a major 
criteria.  The two second story windows on the East Side facing 441 Channing have a sill height 
of 5’. 

•         As mentioned above, though, we have suffered a major loss of privacy in our home when Mr. 
Gubbens & Ms. Han removed the preexisting screening trees and their replacement trees still 

haven’t provided any meaningful screening after 10 years.  It is completely within Mr. Gubbens’ & 

Ms. Han’s power to resolve both their future concerns and our current issues related to loss of 
privacy by providing appropriate screening trees to replace the required screening trees that they 
removed. 

  

LOSS OF LIGHT 

•         Mr. Gubbens & Ms. Han claim a loss of light from the proposed project. 

•         The proposed second story addition fits entirely within the daylight plane.  Not even the 
eaves are projecting through the plane. 

•         Our addition fully meets the zoning requirements that protect a neighbor’s available light. 

•         As a side note, the house at 441 Channing is located about 37 feet away from our house at 
840 Kipling. 

  

840 KIPLING HAS “NO RIGHT TO A SECOND STORY IN VIOLATION OF BUILDING CODES” 

•         Mr. Gubbens & Ms. Han have made this claim multiple times. 

•         We are requesting a Variance for a second story addition. A Variance is a legal option 
available to any homeowner.  We are not violating any codes by applying for a Variance.  We are 
in fact operating within the municipal code by doing so. We have a unique situation, a physical 
condition, related to our property such that the strict application of the zoning creates an 
unnecessary hardship. The Variance is the only option that will enable us to use the allowed FAR 
to make a modest addition to our house. Our application is in harmony with the general intent and 
purposes of the code. 

•         City Planner, Claire Hodgkins, also informed Mr. Gubbens by email on June 26, 2018, that 
the Variance process is a part of the municipal code and that we have the right to apply for 
one.  He knows that we are following a legal process with our application. 
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840 KIPLING HAS “NO RIGHT TO TAKE VALUE FROM OUR PROPERTY FOR THE BENEFIT OF 

THEIRS” 

•         Mr. Gubbens & Ms. Han have made this claim multiple times. 

•         When Summerhill Homes redeveloped the PAMF parking lot next to 840 Kipling, they built 
four large two-story houses with granny unit-garage combinations on two sides of our property.  
These houses were zoned DHS, a much denser zoning than the R-2 zoning of 840 Kipling.  Our 
house, which used to have views of green on the parking lot sides is now surrounded by large 
dense construction.  Despite that, the property value of 840 Kipling did not suffer, rather it 
increased. 

•         It is hard to imagine that a modest addition to 840 Kipling, which will increase its property 
value, will do anything other than increase the property values for the houses around it, including 
441 Channing. 

 

Thank you for your consideration of our comments. 

 

Regards, 

 

-Steve Reyna & Aysen Kutlu 
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 Law Offices Of 
 Charles S. Bronitsky 
Telephone 533 Airport Blvd, Suite 326 Fax          
(650) 918-5760 Burlingame, California 94010 (650) 649-2316 
 www.bronitskylaw.com 

 
 
 February 3, 2020 
 
Planning and Traffic Commission 
City of Palo Alto 
Planning & Community Environment 
250 Hamilton Avenue 
Palo Alto, CA 94301 
 

Re: 840 Kipling Street - 18PLN-00185 
 

Dear Chair and PTC Members: 
 
I am writing today on behalf of Alexander Gubbens and Karen Han, owners of 441 
Channing Avenue, in connection with the variance and Historic Resource applications 
submitted by the owners of 840 Kipling Street, their immediate neighbors.  The owners 
of 840 Kipling are seeking a variance to add a 489 square foot second story to their 
property. The applications have been conditionally approved by City Staff.   
 
Mr. Gubbens and Ms. Han want to make it clear that they do not oppose an addition.  
Rather, they oppose a second story addition for the simple reason that the ground floor has 
ample space on which to build an addition, whereas a second story requires a variance and 
would be injurious to the value and enjoyment of the Gubbens/Han home.   
 
It is important to note at the outset that Mr. Gubbens and Ms. Han first informed the 
owners of 840 Kipling of their opposition to a second story addition in January 2016 and 
proactively informed the City’s Planning Department of their concerns back in May 2017, 
more than a year before any plans were even submitted. Mr. Gubbens and Ms. Han have, 
since the very beginning, supported an addition on the ground floor. Despite this, the 
property owners have steadfastly refused to look at options available to them that would 
avoid a second story and use more of the ground floor.   
 
From various written communication Mr. Gubbens and Ms. Han have seen they are 
further concerned that the owners of 840 Kipling were not required to fully study a number 
of feasible alternatives to a second story addition but were instead required to make only 
minor revisions to their design and obtain conditional approval of their proposed second-
story addition.  Since a variance should be a last resort, City Staff should have required 
additional studies be done. 
 
Mr. Gubbens and Ms. Han believe, as shown below, that such a zoning-compliant reward 
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expansion is highly feasible and should be explored. Thus, we are asking that the PTC deny 
the variance. 840 Kipling is zoned R-2 which Zone is entitled “Low Density Residential”.   
840 Kipling is also part of the South of Forest Avenue Coordinated Area Plan Phase I 
(“SOFA I CAP”) and has been determined to be an historic property by the Historic 
Resources Board (“HRB”). 

 
Within the R-2 zone 840 Kipling, is a substandard lot meaning that it is less than 50 feet 
wide and the total area of the lot is less than 83% of the minimum lot size.  (Palo Alto 
Municipal Code §18.10.040(b)(1)(A)).  Thus, to even be classified as a substandard lot is 
already a statement that the lot is very small.   
 
Palo Alto Municipal Code § 18.10 contains the regulations that determine what can and 
cannot be built on 840 Kipling.  § 18.10.040(a) provides that the minimum lot size for an 
R-2 zoned property is 6,000 square feet.  The parcel at 840 Kipling is 4,893 square feet 
and is therefore a substandard lot under Municipal Code § 18.10.040(b).  Moreover, at 
thirty-nine (39) feet, the width of the 840 Kipling lot is less than 80% of the minimum fifty-
foot width required in the Palo Alto Municipal Code for a standard lot in the R-2 Zone.  
Thus, when viewing the property from the street, the proposed remodeled home all but 
overwhelms the substandard lot size. 
 
As a substandard lot the Municipal Code expressly provides that “[t]here shall be a limit 
of one habitable floor.”  Municipal Code § 18.10.040(b)(1)(B)(ii) (emphasis added).  
Thus, the law in Palo Alto is clear that no second story is allowed on a substandard lot in 
the R-2 zone. Because of that limitation, the property owner applied for a variance.  
 
Palo Alto Municipal Code § 18.76.030(c) (1) (A) specifically states that 
 

 “Special circumstances that are expressly excluded from consideration are . . . The 
personal circumstances of the property owner.” 

 
However, in arguing in favor of their request for a variance to build a second story, the 
property owners made it expressly clear that the need for the second story addition was 
driven entirely by personal circumstances.  As the property owner told the City Staff:  
 

“We were actually looking originally for a three bedroom two bathrooms so that we could 
have some space to grow in because we were looking for a family. Then when we walked 
into 840 Kipling this was home. This was the first home we’d walked into that just 
grabbed us and said this is where we want to live. You know it’s smaller than we wanted 
but the beauty of it the charm of it just made our decision when we walked in … Now 
we’ve been there 20 years. We now have a teenage son we have two aging moms that 
want to visit and take of as best we can and this two in one is just not working."  

 

Attachment E



Planning and Transportation Commission 
February 3, 2020 
Page 3                        
 

While it is understandable that the property owner wants a larger home than the one 
purchased due to family concerns, the fact is that such personal issues are not a proper 
consideration for the granting of a variance.  “Special circumstances that are expressly 
excluded from consideration are . . . The personal circumstances of the property owner.” 
Palo Alto Municipal Code § 18.76.030(c) (1) (A).  Thus, whether or not the property 
owner’s family is getting larger is not a proper basis on which to grant a variance. 
 
In addition, the house at 840 Kipling is also only 3.5 feet away from the property line with 
its nearest neighbor at 836 Kipling versus the 6-foot interior side yard setback that is 
required.  836 Kipling, also a substandard lot, has only a 2.5 ft side yard setback with 840 
Kipling and no side yard setback at all with 834 Kipling.  836 in fact overhangs 2 ft into 
834’s lot!  840 and 836 together have only 6 ft of interior side yard setbacks, far short of 
the total 18 ft (3 x 6 ft) required by current zoning.  This section of Kipling is already far 
too densely developed.  This overall configuration should have been given significant 
consideration by City Staff, but it does not appear from the January 15, 2020 letter that it 
did.   
 
Plan Sheet C.0 of the plans submitted for 840 Kipling, shows that there is ample room in 
the rear yard of the property to construct an addition that would comply with the “one 
habitable floor” limit for a substandard lot in the R-2 zone.  It appears from the Findings, 
that one of the primary features about this property that make it appropriate for a variance, 
at least according to City Staff, is the thirty-five foot (35’) Tree Protection Zone (TPZ).  
In fact, the property owner has pointed out that the intrusion into the Tree Protection Zone 
is already seventy-three percent according to Plan Sheet T2.  What the property owner 
neglects to address is that most of the intrusion is from structures owned by neighbors, 
including a neighboring home, cottage and garage.  All of these structures intrude much 
further than the property owners would even if they built the entire addition in the rear 
yard! Moreover, it appears that there was no attempt to look at whether there were roots in 
the area where a ground floor addition could be built and whether or not those roots could 
be cut or blocked without harming the tree.  Again, why such a study was not required 
prior to staff conditionally granting a variance is unknown. 
 
The property owners also do not address that back in 2013 they dug a trench and cut major 
roots within feet of the very trees that they now claim are so sensitive and important to 
protect!  Finally, neither the City nor the property owner address that just on the other 
side of the Gubbens/Han property, at 400 Channing, new development with basements 
was allowed wherein the new homes all but touch a number of protected oak and redwood 
trees!! 
 
There were three different reports prepared by the property owner relating to the TPZ.  
One concludes that it should be twenty-five feet, another thirty-five feet and another 42 
feet!  Clearly this is not an exact science and given how close other structures, including 

Attachment E



Planning and Transportation Commission 
February 3, 2020 
Page 4                        
 

the garage at the property, are to the trees, some additional consideration, engineering and 
study could have and should have been done to determine whether the entire addition 
could be built in the real yard. 
 
As to the TPZ being a critical aspect for granting the variance, as suggested by the 
Findings, there is no explanation for how those findings are consistent with even just the 
three new construction projects nearest to the property that received City approval. 441 
Channing was built with a basement within 10 feet of a large protected oak tree. 458 
Channing was built deep into the TPZ of an even larger protected oak tree than the trees on 
840 Kipling. The development at 400 Channing is right now finishing two new homes with 
basements within 10 feet of a number of protected oak and redwood trees. All of the trees at 
400, 458 and 441 Channing continue to do very well despite the far more significant 
intrusion into the tree protection zone on those properties than is being considered here!   
 
In addition, in early correspondence with the assigned planner, Mr. Gubbens and Ms. Han 
were promised that the applicants would be required to fully expand the first floor before 
the City would even consider a variance for a second-floor addition.  It does not appear, 
however, that such a policy was meaningully applied in this case. 

 
Every substandard lot presents special circumstances and so under that rationale, every 
substandard lot should be granted a variance to allow construction not in conformance with 
existing law. However, other than the substandard lot, which should not in and of itself be a 
factor, and the heritage trees which could be addressed in the same manner as they were 
addressed in the three most recent projects closest to 840 Kipling at 441, 458 and 400 
Channing, there are really no other extraordinary circumstances that would justify the 
granting of a variance in this matter. 
 
The January 15, 2020 decision letter states: 
 

The purpose of the granting of a variance, as outlined in PAMC Section 18.76.030(a) is 
to provide a way to grant relief when strict application of the zoning regulation would 
subject development of a site to substantial hardships, constraints, or practical 
difficulties that do not normally arise on other sites in the vicinity and same zoning 
district. 

 
The term “and same zoning district” in this case must be used when comparing to other 
substandard lots, not to other standard lots. Of course, substandard lots have their 
limitations, that is why the designation exists and that is why certain types of development, 
such as the development being proposed here, are prohibited. The constraints imposed by 
zoning rules for substandard lots cannot be used as the argument to ignore them. Allowing 
that argument would render any zoning regulations irrelevant. 
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The Findings also claim that the granting of the application does not constitute a grant of 
special privilege.  As noted above, however, many projects have been approved that 
clearly have structures built well within the TPZ and clearly structures, including mostly 
neighboring structures, were built in the TPZ of the trees on this property.  Back in 2013, 
the City allowed the property owners of 840 Kipling to trench and cut roots within feet of 
the trees.  There is, however, no finding that root cutting would even be required were 
the entire addition to be constructed in the rear yard.  In addition, the initial historical 
study, which will be discussed in more detail below, opposed the project as submitted and 
recommended a rear one-and-one-half story addition to reduce the overall impact that the 
proposed construction would have on the historical aspects of the home.  There appears 
to have been no effort at all to study that option. 
 
The granting of a variance should require extraordinary circumstances. In an effort to see 
what has been done in similar situations, a search on the City of Palo Alto’s Building Eye 
application was done for the term “variance.”  The search, which goes back to January 1, 
2014 revealed only nine instances in which the term was even used and after looking at the 
details of each of these nine instances there were none in which a variance was granted in a 
similar situation.  In fact, in almost all of these instances the variance application was 
denied and none of them presented facts as contrary to the existing Municipal Code as 
those presented in this instance.  Thus, it appears that this application was, for some 
reason, treated more favorably than most others.  That should not happen. 
 
In this case the owners of 840 Kipling and the City Staff appear to have gone out of their 
way to use the TPZ as the very reason to justify a second story addition. In addition, as 
noted above, the property owners were never required to do a fuller study and better 
explore a ground-floor only addition. Allowing the second story addition based on the TPZ 
would be treating this property different from the treatment afforded to others. One need 
only look only at the nearest three other projects at 441, 458 and 400 Channing where the 
construction was allowed deep into many TPZs.  The fact is that even if the full 673 
square foot addition that the 840 Kipling property owners desire is built on the ground 
floor, the intrusion into the TPZ would be significantly less than what was allowed at 400 
Channing, 458 Channing and 441 Channing.  Also conveniently ignored are the existing 
deck and back yard hard surfaces that could readily be for a rearward expansion with no 
impact on the trees. 
 
Turning next to the review by the HRB which is referenced in the Findings, the original 
March 19, 2019 report the City commissioned from Page & Turnbull specifically 
recommended against allowing the proposed development: 
 

Overall, the project as currently designed does not appear to be in compliance with the 
Secretary of the Interior’s Standards for Rehabilitation. 
RECOMMENDATIONS 
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This section includes recommendations to better comply with the Secretary of the 
Interior’s Standards for Rehabilitation: 
• Consider a rear, one-and-a-half story addition, rather than a second story addition, 
which would have a more minimal impact on the historic roofline and form of the 
residence 

 
When compared to the second report which recommended approval, it is readily clear that 
there were very few changes.  Moreover, as noted above, alternatives such as a rear one-
and-one-half story addition were completely disregarded.  In fact, all that changed were a 
few windows and a few exterior treatments, but when the plans for the proposed house 
with the new addition is compared to the existing house, it seems that there was a 
significant disregard for the fact that the structure has historic significance. 
 
Additionally problematic, is the fact that the property owners were represented at the HRB 
by its chair.  While it appears that he obtained a letter saying that the Fair Political 
Practices Act did not prohibit him from representing the property owner, the fact is that it 
presents the appearance of unfair practice.  I spent four years as a Planning Commissioner 
and then nine years as a member of the Foster City City Counsel with two terms as mayor.  
Much like you, I took the required ethics programs and from those I remember, and hope 
you do as well, that what is legal is not necessarily what is ethical.  Appearance of 
impropriety can often be as problematic as actual impropriety. 
 
In this case, Mr. Bernstein first sat as the Chair of an HRB meeting and then stepped down 
to recuse himself to represent the property owners in a hearing before the very same body.  
In fact, the original minutes of the meeting refer to him as Chair Bernstein even though he 
had recused himself.  Later, the minutes were changed to refer to him as Mr. Bernstein.  
If City Staff was confused as to his role, imagine how the public and other interested parties 
must have felt.  While perhaps this is not the forum to address this issue, it seems to be an 
issue that should be addressed as the public and residents have a right to have an unbiased 
government and for their processes and hearings to appear unbiased as well. 
 
Finally, 840 Kipling is located in the SOFA I CAP, and so that too is relevant to the 
Findings and is therefore addressed therein. Having reviewed the SOFA I CAP Report 
myself it appears to me that the proposed addition at 840 Kipling does not comply with the 
policies established.  The Report, in Chapter II states:  
 
“The livability and the walkability of the neighborhood will be preserved and enhanced 
through the provision of open space with a proposed neighborhood park, through the 
maintenance of pedestrian scale urban design improvements, the calming of traffic on area 
streets, and the creation of new housing for a variety of household types. The area's 
traditional grid street pattern, its historical buildings, its mature tree canopy, and its mix of 
land uses will also be preserved.” 
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“Land vacated by PAMF adjacent to existing lower density residential uses on Channing 
Avenue between Waverley and Kipling Street will be developed with detached single 
family homes on small lots (typically 5,000 square feet) consistent with the existing 
development pattern of these neighborhoods. The Plan allows increased floor area ratios 
(FAR) as incentives to construct second units as accessory cottages in the rear of the 
property, usually beside or above the garage, or attached second units as found in many 
older Palo Alto neighborhoods. These second units will expand the range of available 
housing types and will increase the total number of housing units in the area.” 
 
Housing and a mix of housing types seems a common theme of the Report. “The Plan has 
also addressed the City's desire to create housing for a variety of users beyond the 
traditional single family neighborhood. This interest has been furthered by the desire to 
maintain compatibility of land uses and density with the surroundings and has 
resulted in the plan facilitating a range of housing types. These include moderately-
sized detached single family homes on small lots with or without rear cottages, multiple-
family attached apartments and/or condominiums, and rental housing units in mixed use 
projects, along with provisions for the inclusion of special housing types such as affordable 
housing, senior housing, or co-housing.”  Chapter III(C) (emphasis added).  This is 
specifically addressed in Policy H-2 which calls for lower density housing in the area where 
840 Kipling is located with increased density closer to downtown and Alma Street. 
 
This policy of preserving neighborhoods and having a broad variety of residential unit types 
would be violated by allowing the variance requested by the applicant.  One need not look 
very far to see that small detached “starter homes” like what is currently located at 840 
Kipling are being developed into larger, more expensive and less affordable homes at an 
alarming rate.  Allowing the type of development requested by the variance application in 
this case will only serve to reduce the pool of “starter homes” in Palo Alto by yet one 
more, making it difficult, if not impossible for young people and young families to own 
anything other than a condominium.  A pool of “starter homes” is essential for diversity 
and opportunity and from my reading of the SOFA I CAP Report, a clear and strong policy 
adopted by the City of Palo Alto.  At the very least that issue should be evaluated, and a 
determination made as to whether yet one more overbuilt lot is a better community option 
than stabilizing the already limited pool of “starter homes.” 
 
As stated above, the granting of a variance should require exceptional circumstances.  It 
seems from the initial application itself that the basis for the addition consisted of 
circumstances personal to the property owners, which is circumstances are under the Palo 
Alto Municipal Code expressly excluded from consideration. It also appears from the 
January 15, 2020 that the primary factor relied up by City Staff was the Tree Protection 
Zone.  As discussed above in detail, further study could have an should have been done.  
In addition, the City has been inconsistent in applying the TPZ ordinance, allowing a 
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number of developments in the neighborhood to be built well into the TPZ.  At the very 
least, credible further study should be done. 
 
The January 15, 2020 decision letter also seems to disregard the problems and potential 
solutions offered in the first Page & Turnbull letter, including the possibility of a one-and-
one-half story rear yard addition.  Clearly those options should be explored before a 
variance is granted.  
 
In general, we see nothing that would support the granting of a variance in this instance.  
There is nothing exceptional about the particular lot or situation and the neighborhood is 
already much denser than current zoning requirements would allow.  Making it even 
more dense by granting a variance for no compelling reason is, in my opinion, poor policy 
and legally it fails to meet the applicable standards set forth in the Palo Alto Municipal 
Code.  It also makes it problematic for other residents who select particular properties to 
purchase understanding what can and what cannot be built on adjacent lots.  As shown on 
the very first page of the Plans submitted by the property owners, this property is being 
built out to the maximum allowed and obtaining a variance to do so. Allowing what is 
prohibited by the current law be built by the granting of a variance, undermines the 
expectations of adjacent property owners and creates problems where none would exist by 
the simple application of the existing laws.  These laws have a reason and there should 
therefore be compelling reasons to ignore them.  That the property owners are nice 
people and would like a large home to care for their growing family is, for better or worse, 
not a compelling reason and certainly no reason to give them a variance to do so. 
 
In summary: 
 
• 840 Kipling is a substandard lot with only one habitable story allowed under the 
Palo Alto Municipal Code. 
• The existing zoning regulations allow the owners of 840 Kipling to expand on the 
ground floor without having to build a second story. 
• 840 Kipling does not suffer substantial hardships, constraints, or practical 
difficulties that do not normally arise on other substandard sites in the vicinity and same 
zoning district that should allow a variance for a second story addition. 
• The owners of 840 Kipling clearly describe their desire for a variance as driven 
entirely by personal circumstances. Palo Alto Municipal Code § 18.76.030(c) (1) (A) 
expressly excludes such personal circumstances from being considered. 
• Allowing a second story addition to 840 Kipling would be injurious to the value and 
enjoyment of 441 Channing. 
• 840 Kipling has only a 3.5 side yard setback with 836 Kipling. 836 Kipling Kipling 
has only a 2.5 ft side yard setback with 840 Kipling and no side yard setback at all on the 
other side. 840 and 836 Kipling together have only 6 ft of the required total 18 ft side 
setback. From a street side perspective this section of Kipling is already much denser than 
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allowed by current zoning. Allowing a second story would increase the density even further 
directly in conflict with the R-2, Low Density Residential zoning designation. 
• The City’s commissioned historic review by Page & Turnbull specifically 
recommended against allowing the proposed development recommending instead a rear 
one-and-one-half story addition. There is no evidence that this credible option was 
seriously considered. 
• There are significant ethical concerns with respect to the HRB review given that its 
chair was representing the owners of 840 Kipling at the same meeting at which he presided. 
• Adding a rear one-and-half story addition to the “allowable” square footage would 
leave a significant TPZ.  In fact, the TPZ would still be much more than was left for all of 
the protected oak and redwood trees at the 3 nearest and most recent developments at 400, 
441, at 458 Channing Ave.  
• The project history shows the owners shifted to a strategy using the TPZ as the 
reason to justify a variance allowing a second story addition. However, back in 2013 these 
same owners dug a trench and cut major roots of the two redwood trees much closer to the 
trees that they would be with a ground floor addition. No attempt was made to see if the 
trees could be protected with a ground floor only addition.  That should have been 
required as it would be much less intrusive and much more consistent with the applicable 
zoning than granting a variance. 
• A rearward addition on the ground floor is readily possible in ways that do not or 
only minimally affect the trees. An above ground suspension should, for instance, be 
considered.  Such a construction method was used for instance at 458 Channing. 
• The property owners of 840 Kipling were not but should have been asked to 
seriously consider obvious alternatives to a second story addition. At the very least, the 
project should be returned to staff and the owners to undertake such a study.  
• The owners of 840 Kipling understood the limitations of their substandard lot and 
accordingly purchased 840 Kipling at the lower price these properties sell for.  Mr. 
Gubbens and Ms. Han trusted they understood what could and could not be built on 840 
Kipling and accordingly paid a higher price for the enjoyment they believed was guaranteed 
with their property.  Granting a variance here directly undermines the very reasons 
zoning regulations exist and makes it impossible for future property owners who select 
particular properties to purchase understanding what can and what cannot be built on 
adjacent lots.   
 
We respectfully ask that the variance for a second story addition be denied. 
 
Thank you for reading and considering our concerns,   

 
 
 

Charles S. Bronitsky 
Attorney at Law 
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February 3, 2020 

Dear Planning & Transportation Commission Members, 

We are the owners of 840 Kipling Street.  We are coming before you as the result of an appeal filed on 

our project approval.  

We purchased our house in 1998 when the lot adjacent to us was still the staff parking lot for Palo Alto 

Medical Foundation (PAMF).  This parking lot was later redeveloped, as part of SOFA I, into four DHS 

(Detached Houses on Small Lots) zoned properties.  And just as the SOFA Plan strived to have new 

construction fit into the surrounding context, our goal has always been a modest addition to our house 

that maintains its existing historic character and fits in well with the existing neighborhood. 

Even before we started and throughout the process of developing our project plans, we engaged in 

neighbor outreach, including to the owners of 441 Channing Ave (one of the DHS homes) who have 

appealed our project approval.  We have strong support from multiple adjacent property owners as well 

as property owners directly across the street and along our block face.  The owners of 836 Kipling St 

next door to us and whose house is separated from our house at 840 Kipling St by only 5.5’ due to pre-

zoning development patterns fully support our project. The owners of 441 Channing Ave are the sole 

objectors to our application. 

We applied for and have been granted a Variance for a partial and recessed Second Story Addition due 

to unusual circumstances on our property which is zoned R-2 and is considered a Substandard Lot. The 

plans were tentatively approved on January 15, 2020, but that has been appealed by our neighbor at 

441 Channing Ave and will be coming in front of you on February 26, 2020.  

As you will see in the following pages, the lot for 840 Kipling St is oddly shaped and restricted. And while 

considered a sub-standard lot due to its 4893 square footage, it functions and appears as a conforming 

lot at 5005.5 square feet due to a legal and permanent recorded easement in our favor.  Back in 2000, 

while SOFA I plans for the area were being developed, we tried to buy a strip of land adjacent to our 

driveway to straighten our lot line but the developer was not willing to sell. We have been diligent on 

trying to address concerns of the neighbor at 441 Channing Ave and have made several changes to our 

plans at great expense over a three-year period. We had also previously explored all possible options to 

be able to use the available FAR, including a single-story expansion.  However, the special circumstances 

of our property will not allow for that.   

Our property has significant special circumstances that limit our ability to use our available FAR and as 

such we believe the Findings can be made for a Second Story Variance.  The City of Palo Alto Planning 

Department agrees and has approved our request for a Variance.  In what follows, we want to highlight 

some of the special circumstances of our property. 

After reviewing all of the available materials, we hope that the Planning & Transportation Commission 

will affirm the decision of the Director of Planning and recommend approval of our application for a 

Variance. 

Regards, 

Steve Reyna & Aysen Kutlu 
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840 KIPLING ST IS EFFECTIVELY A CONFORMING LOT 

840 Kipling St. is effectively a conforming 5005.5 sq.ft. lot.  As such, it would not have required a 

Variance for a second story.  A small 112.5 sq.ft. easement that includes part of our existing driveway 

contributes to making 840 Kipling St an effectively conforming lot combined with the 4893 sq.ft. of the 

existing lot. The easement is exclusive use, exists in perpetuity, and can be found in the County Records. 

This is a significant special condition that contributes to the Findings for a Variance. 

The available FAR, location of Setbacks and Daylight Planes for 840 Kipling St project are strictly based 

on the 4893 sq. ft. we fully own.  The easement does not modify or contribute to these.  The easement 

does, however, contribute to the total usable lot area and provides additional Side Setback on the east 

side adjacent to the house, thus reducing impact of the project on 441 Channing Ave.  The house at 840 

Kipling St is located on an effective conforming lot area of 5005.5 sq.ft. The lot and associated easement 

can be seen on the figure below taken from Plan Sheet A1.0.  

 

 

 

  

112.5 sq.ft. 

Easement 

840 Kipling Lot 

4893 sq.ft. 
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PROTECTED REDWOODS IN REAR YARD AND ASSOCIATED TREE PROTECTION ZONE (TPZ) 

In the rear of the 840 Kipling St lot are two protected redwood trees.  The associated Tree Protection 

Zone extends 35’ from the larger tree, and reaches almost to the proposed rear addition.  According to 

the City, intrusions up to 25% of the area of the TPZ are allowed.  As shown on Plan Sheet T2, the TPZ of 

these redwoods is severely impacted by up to 73% of the total area.  Only 27% of the TPZ area is not 

impacted, which primarily consists of the rear yard area between the house and the protected trees.  

This significantly constrains our ability to extend towards the rear.  The Forestry Department does not 

support additional intrusions into the TPZ.  An excerpt from Plan Sheet T2 showing the impacted TPZ is 

below. 

 

 
 

 

PRESERVATION OF A HISTORIC RESOURCE 

840 Kipling St has been determined to be a Contributing Historic Resource and therefore any additions 

or modifications had to substantially comply with the Secretary of Interior Standards.  This imposes 

additional constraints on how we can modify or alter our residence.  Our application has been deemed 

fully compliant in all 10 of the 10 criteria of the Secretary of Interior Standards by Page & Turnbull, the 

City’s historic consultant. Our project received a unanimous vote of approval from the Historic 

Resources Board.   We understand that it is rare for a project to meet all 10 of the criteria, with projects 

typically being mostly compliant. 
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TRANSITION ZONE FROM HIGH DENSITY TO LOWER DENSITY 

441 Channing Ave is zoned DHS (Detached Houses on Small Lots), which is a denser zoning designation 
introduced by the SOFA CAP as a part of redeveloping the former PAMF sites. By having a detached 
accessory unit, 441 Channing Ave is allowed a maximum FAR of 0.65, as opposed to a maximum FAR of 
0.45 for R-2 zoned 840 Kipling St. DHS has no Site Coverage Limit as opposed to a Site Coverage Limit of 
0.35 for R-2. According to the zoning regulation, DHS is intended to have a maximum lot size of 5000 
sq.ft. 441 Channing Ave is the single largest residential DHS lot in the SOFA Plan Area at 6411 sq.ft. and 
is fully built out to the 0.65 FAR creating a house of 4,167 sq. ft. and stands at a height of 29 feet.  
 
With a built out FAR of 0.65 and 4,167 sq. ft. on the single largest DHS lot, the scale and mass of 441 
Channing Ave dwarfs the R-2 zoned properties around it. 840 Kipling St, at a proposed 2201 sq. ft. 
(including garage) exists as a transition zone between the mass and scale of 441 Channing Ave on the 
one side to the less dense R-2 homes along Kipling St on the other. Being a transitional development is 
another special condition and even opportunity of the property that helps support the Findings for a 
second story Variance for 840 Kipling St.  
 
An excerpt from Plan Sheet A2.0 is shown below. 
 
We would also like to highlight that the second story of 441 Channing Ave is located 48’ away from the 
proposed second story of 840 Kipling St minimizing a lot of potential impact on that property. 
 

 

 
 
THE ADDITION FULLY COMPLIES WITH R-2 ZONING 
 
Other than the specific request for a Variance, the proposed addition to 840 Kipling St fully complies 
with all R-2 Zoning regulations, including Daylight Planes, Setbacks, etc.  With respect to Daylight Planes, 
even the eaves are fully contained within the Daylight Planes. 
 
The original historic cross-gable roof did and still does project through the Daylight Plane.  However, we 
were required to retain this cross-gable as a condition of satisfying the Secretary of Interior Standards. 
 

48’ 
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