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November 8, 2023 

Palo Alto Planning Department 
250 Hamilton Avenue - 5th Floor 
Palo Alto, CA 94301 

Re: Submission of SB 330 Preliminary Application Under the “Builder’s Remedy” 
Provisions of the Housing Accountability Act – 156 N. California Avenue  

Dear All: 

This firm represents Midar Investment Co. LLC (the “Applicant”), on behalf of whom we are 
pleased to provide the enclosed preliminary application pursuant to the Housing Crisis Act of 2019 
(“SB 330”). The development consists of a mixed-use project that includes commercial use and 
382 multifamily residential units (the “Project”), at 156 N. California Avenue (the “Project Site”).  

Under the Housing Accountability Act (the “HAA”), a local agency cannot deny a housing 
development project “for very low, low-, or moderate-income households,” unless it makes one of 
five findings in Govt. Code Section 65589.5, subd. (d). Ordinarily, a jurisdiction is permitted to 
disapprove a project for being noncompliant with local General Plan or zoning requirements.1 
However “[i]f a locality has not adopted a housing element in substantial compliance with state 
law, developers may propose eligible housing development projects that do not comply with either 
the zoning or the general plan.”2 This is informally known as the “Builder’s Remedy.”3 

 
1 See Gov. Code Section 65589.5(d)(5). 
2 Association of Bay Area Governments, The “Builder’s Remedy” and Housing Elements (Nov. 2022), at 2. 
Available at https://abag.ca.gov/sites/default/files/documents/2022-11/Builders-Remedy-and-Housing-Elements-
Nov-2022.pdf. 
3 The other four potential findings under Gov. Code Section 65589.5, subd. (d) do not apply either. Subd. (d)(1), like 
(d)(5), cannot be invoked if a jurisdiction lacks a compliant housing element. Subds. (d)(3) and (d)(4) do not apply 
because denial of the Project is not required to comply with state or federal law, and the Project is not “proposed on 
land zoned for agriculture or resource preservation that is surrounded on at least two sides by land being used for 
agricultural or resource preservation purposes, or which does not have adequate water or wastewater facilities to serve 
the project.” Subd. (d)(2) only applies if a city can make findings based on a preponderance of the evidence that a 
project will cause “significant, quantifiable, direct, and unavoidable impact, based on objective, identified written 
public health or safety standards, policies, or conditions as they existed on the date the application was deemed 
complete,” and further find there are no feasible measures available to mitigate such an “impact.” The Legislature has 
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Housing projects “for very low, low-, or moderate-income households” are eligible for use of the 
Builder’s Remedy. These include projects in which at least 20% of the units are sold or rented at 
affordable rents to lower-income households, and projects in which 100% of units are sold or 
rented to “middle-income” households.4 Here, the Project will reserve 20% of its units to low 
income households. Accordingly, the Project qualifies as a housing development project “for very 
low, low-, or moderate-income households,” and since the City lacks a substantially compliant 
Housing Element, the Builder’s Remedy applies. 

With the submission of the enclosed SB 330 preliminary application, the Applicant obtains a 
vested right to develop the Project in accordance with the ordinances, policies, and standards in 
effect as of the date of submission and fee payment.5 As confirmed by the California Department 
of Housing and Community Development (“HCD”), the state agency delegated by the Legislature 
with “primary responsibility for development and implementation of housing policy,”6 these 
vested rights include a right to proceed under the Housing Element compliance status at the time 
of preliminary application submittal.7 When a preliminary application “submittal occurs at a time 
when the jurisdiction does not have a compliant housing element, any potential benefits afforded 
to the applicant as a result of the jurisdiction’s noncompliant status . . . remain throughout the 
entitlement process even if the jurisdiction subsequently achieves compliance during the 
entitlement process.”8  

We understand that the City’s current position is that it is no longer subject to the Builder’s 
Remedy because the City Council adopted a Housing Element that substantially complies with 
Housing Element Law on May 8, 2023.  

However, the City has not yet adopted a 6th Cycle Housing Element that is substantially compliant 
with Housing Element law. The City submitted its first draft housing element to HCD on December 
23, 2022. HCD responded on March 23, 2023, outlining significant revisions the City must 
undertake before HCD will find the Housing Element substantially compliant. The City purported 
to adopt a revised Housing Element on May 8, which it then submitted to HCD for review. 
However on August 3, 2023, HCD issued a letter rejecting Palo Alto’s Housing Element and 
finding that “additional revisions will be necessary to comply with State Housing Element Law.”9 
HCD’s requested revisions are not insubstantial; the Department provided six pages of substantive 
critique. HCD has specifically determined that a jurisdiction is not in substantial compliance with 
Housing Element law until HCD finds it to be so: “a jurisdiction does not have the authority to 

 
emphasized that these circumstances will “arise infrequently,” Gov. Code § 65589.5(a)(3), and that General Plan and 
zoning inconsistency does not qualify. Gov. Code Section 65589.5(d)(2)(A). 
4 Gov. Code Section 65589.5(h)(3). 
5 Govt. Code Section 65589.5(o)(1). 
6 Health & Saf. Code Section 50152.  
7 See HCD, “3030 Nebraska Avenue, Santa Monica – Letter of Technical Assistance” (Oct. 5, 2022). Available at 
https://www.hcd.ca.gov/sites/default/files/docs/planning-and-community/HAU/santa-monica-TA-100522.pdf 
[hereinafter 3030 Nebraska Avenue – Letter of Technical Assistance]. 
8 3030 Nebraska Avenue – Letter of Technical Assistance, at 2.  
9 See https://paloaltohousingelement.com/wp-content/uploads/2023/08/sclPaloAltoadoptout080323.pdf.  
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determine that its adopted element is in substantial compliance but may provide reasoning why 
HCD should making a finding of substantial compliance.”10 HCD has since provided technical 
assistance determinations to several individual jurisdictions as well.  

Further, the City has indicated that in response to HCD’s rejection, it is “exploring changes to the 
Sites Inventory, including adding sites to the inventory and increasing densities.” The City further 
explained that the “next version of the Housing Element will formalize updates to the Sites 
Inventory, Program 1.1, and additional analysis to demonstrate the viability of these sites.”11 
Alterations to the City’s Sites Inventory are a significant, substantive change, and the City’s plan 
to submit a further revised version of the Housing Element to HCD effectively acknowledges that 
the version adopted on May 8th is not in substantial compliance with Housing Element Law.  

The City also already made substantial revisions to the Housing Element at the staff level after its 
May 8th adoption without a noticed public hearing by the City Council, which procedure raises a 
number of legal issues:  

• The resolution that City Council adopted directed staff to make necessary “non-substantive 
changes” to the Housing Element before submitting it to HCD. However, staff made 
substantive changes. Changes subsequently made by staff include some specific revisions 
that were recommended by staff in its May 8th staff report. Two of the revisions staff 
recommended were provided to City Council with exact language in the Staff Report (see 
pages 10-11). However, a third revision was simply to “authorize staff to refine the 
objectives timelines to meet the State’s interests to advance meaningful change early in the 
6th Cycle to available staff resources, including reasonable expectations for Council-
supported consultants resources.” Council did not see the substantive language that would 
be added, and therefore did not appropriately consider this substantive legislative change 
before the Housing Element was submitted to HCD. More troublingly, staff also 
implemented “text changes made in response to Councilmember and community member 
comments,” as well as “updates to the sites inventory and realistic capacity estimates, 
which affected the total unit yield estimated to meet RHNA projections.” These are clearly 
substantive changes that Council did not (and could not appropriately) authorize staff to 
make, without Council voting again on the Housing Element. 

• Housing element law is clear that the “legislative body” shall adopt the Housing Element. 
(Gov. Code Section 65585 (f).) Staff making substantive changes after adoption violates 
this requirement. By the same token, planning and zoning law makes clear that all 

 
10 See https://www.hcd.ca.gov/sites/default/files/docs/planning-and-
community/memos/HousingElementComplianceMemo03162023.pdf.  
11 October 11, 2023 Planning and Transportation Commission Staff Report re: Recommendation on a Resolution 
Amending the Land Use Element of the Palo Alto Comprehensive Plan and an Ordinance Amending the Palo Alto 
Municipal Code Title 18 (Zoning) to Implement Housing Element Programs 1.1A and 1.1B, available at: 
https://www.cityofpaloalto.org/files/assets/public/v/1/agendas-minutes-reports/agendas-minutes/planning-and-
transportation-commission/2023/ptc-10.11-title-18-amendments.pdf.  
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amendments to the general plan must be made by the “legislative body.” First, the 
“legislative body” must hold a public hearing prior to amending the general plan. (Gov. 
Code Section 65355.) Second, if a city has a planning commission, the planning 
commission must similarly hold a public hearing before recommending an amendment to 
the general plan. (Gov. Code Section 65353.) Third, statute specifies that all amendments 
to a general plan must be adopted “by the affirmative vote of not less than a majority of the 
total membership of the legislative body.” (Gov. Code Section 65356.) And finally, statute 
specifies that the amendment of a general plan element is appropriate when the ”legislative 
body” “deems it to be in the public interest.” These provisions make it plain that all 
amendments to the general plan, including housing element amendments, must be made by 
a “legislative body” rather than by staff. 

Emerging case law is continuing the trend of the Legislature in finding that housing laws should 
be interpreted liberally in favor of the production of housing.  New cases have specifically 
reinforced deference to HCD in most instances. (See Clover v. City of Martinez (2023) 90 
Cal.App.5th  193 (stating that courts generally will not depart from the HCD’s determination unless 
“it is clearly erroneous or unauthorized” and citing Hoffmaster v. City of San Diego (1997) 55 
Cal.App.4th 1098, 1113, fn. 13; Kern v. County of Imperial (1990) 226 Cal.App.3d 391, 398.)  
Additionally, in Californians for Homeownership, Inc. v. City of La Cañada Flintridge, Los 
Angeles County Superior Court Case No. 23STCP00699, the court agreed with HCD’s prior 
determination that La Canada Flintridge did not have a substantially compliant Housing Element 
despite the city’s purported “self-certification.”  We also reserve the right to submit supplemental 
analysis of the reasons that the Palo Alto Housing Element is not in substantial compliance with 
Housing Element law. 

For all of the above reasons, the City remains subject to the provision of the HAA known as the 
“Builder’s Remedy,” and the enclosed SB 330 preliminary application vests the applicants’ rights 
relative to the City’s Housing Element compliance status as of this date.   

Thank you for your attention to this matter.  

Sincerely yours, 

HOLLAND & KNIGHT LLP 
/s/ Daniel R. Golub 

Daniel Golub 
Genna Yarkin 
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